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INTRODUCTION "
[T]he number of cases coming before the Supreme Court grew steadily since 1925, while the number of cases the Court decides has been in steady decline." ' "One of the most striking aspects of the [Supreme Court's] declining plenary docket is that it coincides with an unprecedented expansion in the dockets of the lower courts, particularly the United States Courts of Appeals. While the Supreme Court's plenary docket is approximately half as large in 2004 as it was in 1986, the dockets of the federal circuit courts have increased by 82.4% during that same period." 2 "I do think there's room for the court to take more cases. They hear about half the number of cases they did 25 years ago. There may be good reasons for that that I'll learn if I am confirmed but, just decides only a trickle of cases.
In this Article, we argue that Congress should expand the Court's decisionmaking capacity by implementing three features of U.S. court of appeals decisionmaking. First, we argue that the Court should increase its membership so that it is comparable in size to the U.S. courts of appeals, seconding an argument made by others including Professor Jonathan Turley. l " These courts have around thirteen authorized judgeships per circuit (ranging from six authorized judgeships on the First Circuit to twenty-nine on the Ninth Circuit).' 1 Second, as we have argued in a recently published article,12 the Court should hear most of its cases in panels rather than as a full Court, which could at least double and perhaps even triple the Supreme Court's decisionmaking capacity, 3 while having only a negligible impact on Court outcomes.' Third, the Court should retain the authority to grant en banc review in the small fraction of cases that call for the Court to speak as a full body.
By embracing these changes-that is, by increasing the number of Justices on the Supreme Court and by adopting the practice of panel decisionmaking with an en banc procedure available for selected cases-the Supreme Court could expand its decisionmaking capacity dramatically. Expanded decisionmaking capacity, if exercised, offers several benefits, including greater clarity and consistency in the law. And a Court with greater capacity, whether 11. This figure is the median number of judges, a more representative statistic than the mean in this instance. The mean is skewed by the Ninth Circuit which has twenty-nine judges, twelve more than the next largest circuit. To underscore its unique size among the thirteen circuits, the Ninth continues to grow while the others have not exercised or not, also would act as a more reliable check and balance on the other branches. But even if the Court opted not to exercise its expanded capacity and continued to hear only a handful of cases each year, our proposal would offer several other benefits, including a more credible threat of review, a more dynamic Court, and a more representative and diverse membership. To develop our argument, this Article proceeds as follows. In Part I, we make our case for capacity. We identify three reasonsclarity, consistency, and checks and balances-why the Court should have, and should use, additional decisionmaking capacity. Having made the case for capacity in Part I, we propose in Part II that Congress expand the Court's capacity by adopting a three-pronged approach to decisionmaking: expand the Court's size, adopt panel decisionmaking, and retain limited en banc review. In Part III, we argue that remaking the Court in this fashion will produce other benefits, which, coupled with the prospective capacity gains, trump the concerns this proposal might raise. We conclude with some general observations about Supreme Court decisionmaking.
Our broader goal in this Article, as in our other work on Supreme Court decisionmaking, is to question the Court's "institutional design"-the rules, norms, and other practices that determine how an organization operates." Questioning the Court's institutional design might seem heretical to some Court watchers, but it shouldn't. In contrast to Articles I6 and 117 of the Constitution, which describe in some detail how the legislative and executive branches are to function, Article III says almost nothing about the institutional design of the Supreme Court.'" This constitutional silence 15 . Political scientists may use the term "institution" to refer to institutional design as we describe it here. See, e.g., Elinor Ostrom, Institutional Rational Choice: An Assessment of the Institutional Analysis and Development Framework, in THEORIES OF THE POLICY PROCESS: THEORETICAL LENSES ON PUBLIC POLICY 35, 36-37 (Paul A. Sabatier ed., 1999).
16. U.S. CONST. art. I, § 2 (providing that " [t] he House of Representatives shall be composed of members chosen every second year" and setting forth the qualifications for a Representative); id. art. I, § 3 (providing that " [t] he Senate of the United States shall be composed of two Senators from each state.., for six years; and each Senator shall have one vote" and setting forth the qualifications for a Senator); id. art. I, § 5 (setting "a majority of each [House] " as "a quorum to do business" and allowing that "a smaller number may adjourn from day to day, and may be authorized to compel the attendance of absent members").
17. Id. art. II, § 1 (detailing the method of election of and the qualifications for the President).
18. See id. art. III, § § 1-3 (assigning the judicial power to a "Supreme Court" but making no provision as to the qualifications or number of judges for this Court and offering no guidance as to the Court's internal organization or procedures).
gives Congress and the Court license to alter the Court's practices and procedures, and historically, they have taken full advantage. In its early years, the Court's jurisdiction, 9 courtroom practices, size" 21 and composition 22 changed significantly and with some frequency. In recent years, however, the Court's structure and practices have remained largely static, with very few meaningful changes in the Court's design. In rather stark contrast to the historical Supreme Court, the modern Supreme Court has come to seem fixed or untouchable, more like a museum without an acquisition budget than the complex political institution it is.
This stasis has not gone unnoticed. With increasing frequency since the end of the Rehnquist Court, commentators are recommending changes to the Court's institutional design, motivated in no small measure by the Court's stagnation. 23 Among other 19 . For a description of the Court's changing jurisdiction, see RICHARD proposals, commentators have advocated mandatory retirement, 24 term limits,2" "circuit riding, 26 cameras in the courtroom, 27 alterations in judicial selection procedures, 28 and so on. We applaud these commentators for questioning the Court's institutional design, and in this Article, we attempt to make our own modest contribution to this endeavor by advancing our three-pronged approach to Supreme Court decisionmaking. The proposal we advance in this Article might seem far-fetched because it challenges a widely held conception of the Supreme Court-nine Justices, sitting together, rendering decisions as a full body. In fact, however, our proposal is quite modest. In contrast to several of the other proposals that have been advanced, ours would not require a constitutional amendment. 9 Moreover, our proposal, again in contrast to several of the others, is consistent both with the Court's own history and with the practices of courts of last resort in other jurisdictions. 0 Thus, as preposterous as it might sound at first blush, the decisionmaking proposal we advance in this Article is not so far-fetched after all.
I. THE CASE FOR CAPACITY
The most striking feature of contemporary Supreme Court jurisprudence is how little of it there is. Originally, the Court, like many other appellate courts, had a mandatory docket. 31 granted the Court discretion over a portion of its docket in 1891.32 That discretion was substantially expanded in 1925 to a level comparable to that which the Justices enjoy today. 33 For the next twenty-five years, the Court heard a significant number (and percentage) of the cases it was asked to hear: the Court typically heard 112 to 164 cases each year. 34 The Justices were granting 15 to 20 percent of paid petitions during this time (and a much smaller percentage of unpaid petitions), and the percentage of paid cases granted review did not drop below 10 percent until 1968. The Justices continued to hear more than one hundred cases annually until 1992, at which point the Court's decisionmaking output began to dwindle. In the seventies, the Court granted review to more than two hundred cases per term. But after 1992, the Justices granted full plenary review to fewer than one hundred cases, averaging ninety cases annually since that time. From a peak of 299 cases in 1971, the Court heard just over one-quarter as many cases twenty-five years later. 35 . By hearing so few cases, the Court has neglected the many obligations it faces as a coequal branch of government and the pinnacle of the judiciary. To enable the Court to better fulfill those obligations, Congress should provide the Court with more opportunities to conduct review. Expanded decisionmaking capacity would offer several benefits, which we group loosely into three categories: clarity, consistency, and checks and balances.
A. Clarity
Expanded decisionmaking capacity, if exercised by the Court, would promote greater clarity in the law, as Chief Justice Roberts observed during his Senate confirmation hearings. 36 The Court could provide greater clarity in the law in at least two critical ways.
First, if the Court decided more cases, it would correct more errors committed by lower courts. Like all appellate courts, the Supreme Court bears at least some responsibility for monitoring lower court decisions and remedying errors that litigants bring to the Court's attention. 37 Although the Court cannot correct every error, it should strive, at a minimum, to correct those that are so substantial as to "depart[] from the accepted and usual course of judicial proceedings." 3 With expanded decisionmaking capacity, the Court would be able to hear many more cases and remedy many more legal errors, thereby ensuring greater clarity in the law. Second, the Court provides greater clarity in the law not only by deciding cases but also by providing reasons for those decisions. The Court, in other words, is not merely a dispute resolution body-it is also a "reason-giving" body. Through its decisions, the Court explains the law and thereby offers guidance for how future cases should be treated. 39 If the Court decided more cases, it would issue more majority opinions and speak to a wider array of subjects, providing more clarity about the rules that govern citizen behavior.
B. Consistency
With greater capacity, the Court could also produce a more uniform or consistent federal law, as Chief Justice Roberts also noted at his Senate confirmation hearing. 4° The Supreme Court, as the supreme judicial body, is responsible for addressing "circuit splits," which arise when two or more courts of appeals interpret the same law differently." As lower federal court dockets have expanded, 42 circuit splits have increased. 43 Over the last twenty years, the Supreme Court has cited a circuit conflict as the reason for granting review in more than one-third of its cases." Despite the attention given to circuit splits, however, the Roberts Court is unable to address even half of those identified by litigants because the Court hears so few 45 cases.
Circuit splits create uncertainties in the law, lead to outcomes in which similarly situated litigants are treated differently, encourage forum shopping, and cause other problems. 4 Although certification gives Justices the authority to respond to "live" questions from circuit judges, the Justices no longer use that power with any regularity, discouraging circuit certification as they do certiorari petitions by refusing to hear them. 52 This is unfortunate as certification today could be even more valuable than it was a hundred years ago when the Supreme Court was more receptive to such requests. 3 As with interlocutory appeals in the courts of appeals, certification allows the Court to address a specific and substantial question that is the subject of meaningful uncertainty, and the Court thereby increases the probability of a correct outcome below.1 4 Likewise, the Court may allow for more timely and cost-effective resolution of substantial cases by intervening to answer a limited question prior to the circuit's complete determination of all issues posed by an appeal (and before the possible remand to the trial court). Certification also offers a powerful and credible signal of a new and important question that merits Court resolution. Indeed, Professor Hartnett has argued that the Court has ignored congressional intent to grant circuit courts of appeals some influence over the Court's docket. 55 Expanded capacity could support revisiting the certification mechanism.
C. Checks and Balances
If the Court possessed more decisionmaking capacity, it could also play a more active separation of powers role. Under our constitutional scheme, the Supreme Court (along with the rest of the federal judiciary) comprises a third and ostensibly coequal branch of government, charged with providing a check on the other two branches 6 Of the three branches, the judiciary is arguably the weakest because it lacks both resources (in contrast to the legislative branch) and enforcement power (in contrast to the executive branch). 7 Relative to the other branches, the Supreme Court also produces little law. During George W. Bush's presidency, Congress 66 This concern, though certainly legitimate, is overblown for several reasons. First, as noted in Part II.B, 67 the Supreme Court reaches unanimous or near-unanimous decisions in roughly half of its cases, even given sharp ideological divisions on the Court. This suggests that ideological concerns, though nontrivial, are consequential in a smaller fraction of the Court's docket than the public might imagine. Second, even if the Court heard two, three, or even ten times as many cases as it hears today, its output would still pale in comparison to the law propounded by the other two branches (not to mention all of the lower courts). Third, the Court only takes cases and controversies that are brought to it. Even if it were to address many more matters than it does now, it would still only touch on a limited range of legal issues. Fourth, and finally, the Court does not have money or might, so the other branches provide a kind of ultimate check against any potential abuse of power.
II. PROPOSAL TO EXPAND COURT CAPACITY
To expand the Court's decisionmaking capacity, as advocated in Part I, Congress could adopt any number of reforms, including altering the Court's jurisdiction or imposing workload requirements.
See ALEXANDER M. BICKEL, THE LEAST DANGEROUS BRANCH: THE SUPREME
COURT AT THE BAR OF POLITICS 16-23 (2d ed. 1986) (coining the phrase "counter-majoritarian difficulty," which has come to mean the dilemma posed by unelected judges overturning elected policymakers in a democratic regime); see also MARK V. TUSHNET, TAKING THE CONSTITUTION AWAY FROM THE COURTS 174-76 (1999) (arguing that the Constitution should be taken away from judges and returned to the people to allow for a "populist constitutional law"): Steven G. 
A. Expand the Court
We first recommend that Congress enact a statute authorizing the Court to expand the size of its membership. More Justicesparticularly if they sit in panels, as we advocate in Section B-means many more decisionmaking opportunities for the Supreme Court.
To some, it might seem sacrilegious to suggest that Congress should alter the size of the Court's membership. In fact, however, there is nothing sacrosanct about nine Justices sitting on the Supreme Court. Other high courts have widely varying memberships. For example, the International Court of Justice has fifteen members 68 and the Indian Supreme Court can have twenty-six judges. 69 More tellingly, the U.S. Supreme Court itself has seen its membership change with some regularity. The Court's membership ranged from six Justices in 1789 to ten in 1863." o Moreover, for nearly four decades, the Court directed one lone Justice to decide all of the Court's cases during the summer, effectively creating a part-time, one-Justice Supreme Court. 7 Despite the variance in the size of the Court's membership in its earlier years, the Court has been frozen at nine Justices since 1869. But since then, the Court has often decided cases with fewer than nine Justices due to vacancies, illnesses, and recusals. 74 Since 1954, in fact, the Court has decided nearly one-quarter of its merits decisions (1,369 cases) without a full complement of Justices. 75 This history shows that there is nothing inevitable about a nineJustice high Court and that the administration of justice proceeds apace regardless of the number of sitting Justices. This means that the size of the Court-in contrast to the size of the Senate or the House of Representatives 7 6 -is truly up for grabs. the same number of cases as the current nine-member Court decides. Our goal, however, is not to improve the Court's work ethic; rather, our goal is to expand the Court's capacity to decide cases. Shrinking the Court won't do that. Another possibility, surely the most likely, is to leave the Court as it is. The Court has had nine members-even if fewer than nine have participated in a large fraction of the Court's decisionmaking 7 -for nearly a century and a half. On the basis of an "if it ain't broke, don't fix it" rationale, some might lobby for the status quo. If nine Justices were to work as diligently as their predecessors appear to have worked, they could easily hear twice as many cases, thereby enabling the Court to better fulfill its obligation as a coequal branch and the top dog of the judiciary. Although we have seen some signs under Chief Justice Roberts that the Court might resolve more merits cases, we doubt that the Court, as presently constituted, will return to its 1970s and 1980s form. Moreover, we believe the Court should decide even more cases-or at least have greater opportunity to decide more cases-so we reject the status quo.
The third possibility, which is the one we embrace, is to expand the size of the Court. But how many Justices should there be? We do not know how to calculate an "optimal" number of Supreme Court Justices, but we can turn to several external criteria to shed light on this question.
First, we could look at the number of circuits. Until recently, the number of Justices was based on this number. As the federal judicial system currently has thirteen circuits, the Court would have thirteen Justices. The original rationale for tying the Court's size to the number of circuits was that the Justices were assigned to sit on the circuit courts. While Justices no longer ride circuit, they do continue to review circuit decisions. And, the number of circuit decisions is correlated roughly with the number of circuits.
Second, we could measure the size of the federal judiciary more directly rather than using the number of circuits as a proxy. We could look to the number of cases resolved on the merits or to the number of judges issuing rulings. Both make sense-the Justices can be perceived as reviewing cases or monitoring judges. In 1929, Congress added a tenth circuit without adding a tenth Justice. 9 And in that year, the circuits resolved approximately two thousand cases on the merits." During the last term, that number had risen to more than thirty thousand. 1 If the Court's size expanded with lower court caseload, the number of justices would have to increase by a factor of fifteen to 135, an unworkable number. Moreover, it seems unlikely that each case justifies such weight. We could instead look at the expansion of the circuit bench during that time. The courts of appeals had forty-five active judgeships in 1930, 82 and have 179 today. 8 " This four-fold increase is more tenable, but it would produce a Supreme Court larger than the largest court of appeals (the Ninth at twentynine).
Third, the size of the individual courts of appeals is relevant. Congress has evaluated, through hearings and special commissions, the proper size for an appeals court. Today, the average circuit has fourteen active judges (plus several senior judges). 8 ' Perhaps more tellingly, Congress allows circuits with more than fifteen judges to hold "mini" en banc sessions in which eleven judges, rather than all of the circuit's judges, sit on behalf of the full court."
Ultimately, we conclude that Congress should authorize fifteen Supreme Court Justices, retaining the odd number that is useful in collective sittings and allowing for five panels of three. Congress, based on the feedback of numerous commissions and other studies, concluded that fifteen was the tipping point at which mini-en banc should be made an option. We conclude that this is a reasonable number to treat as the maximum workable and it still allows for an and the "justices" of the Court Court sat in three-Justice panels rather than en banc, the Court's output could, at least in theory, triple. 9' If a fifteen-member Supreme Court sat in three-Justice panels, the Court's output could, at least in theory, increase by a factor of five. This means that the Court could decide roughly four hundred cases per year rather than seventy-five cases per year without working any harder.
Of course, the Court is not theoretical but practical, and as a practical matter, it is difficult to quantify exactly how large an impact expanded membership plus panel decisionmaking might have. Some factors-for example, the increased opinion-writing demands accompanying a panel system-would decrease the capacity gains associated with a move to panels. 9 Other factors-for example, the efficiencies associated with conferring with two colleagues rather than every other member of the Court-could expand the Court's output. 9 3 Regardless, it seems safe to assume that a larger Court sitting entirely commission to the Virginia legislature recommended amending the constitution to allow two divisions of the state's high court, as well as an expansion in its size, to allow the court to hear more cases while continuing to produce "opinions that are worth the writing." REPORT OF THE COMMISSION TO SUGGEST AMENDMENTS TO THE CONSTITUTION TO THE GENERAL ASSEMBLY OF VIRGINIA, H.R. DOC. No. 2, at ix (1927). Yet, the commission counseled the retention of one court "to promote uniformity of decision and keep each of the judges in touch with all of the decisions of the appellate court."Id.; see also Susie M. Sharp, Supreme Courts Sitting in Divisions, 10 N.C. L. REV. 351, 363-64 (1932) (providing a detailed explanation of states where panel sittings were authorized and noting that in this instance the legislature adopted the advisory commission's recommendations).
91. We propose three-Justice panels for two reasons: (1) a three-judge panel constitutes the smallest odd-numbered, multi-judge panel possible; and (2) the federal judiciary has had great success with three-judge panels on courts of appeals of all sizes and for resolution of special issues by three-judge district courts. We do not propose any change in the selection of cases for review; thus all Justices would vote on certiorari as they currently do. Presumably, the Court would change its Rule of Four to some larger number. (or even primarily) in panels could dramatically increase the quantity of the Court's decisions. 9 4 Panel decisionmaking might seem like a radical idea, but Congress actually considered the possibility of Supreme Court panels as early as 1869," 5 and Representative Van Manning formally offered a bill in Congress in 1880 to address the caseload crisis in the Court at that time. 96 No action was taken on the bill, so Manning offered a new bill in 1881 that would have divided the Court into three-Justice divisions to handle most of its disputes. 9 7 The Senate Judiciary Committee considered Manning's idea when it sought to restructure the federal judiciary, but the committee majority ultimately recommended creating intermediate appellate courts rather than 94. We intentionally say "could" rather than "would" for two reasons. First, the Court's docket is almost entirely plenary, and the Justices therefore would not be required to hear more cases than they currently hear. The dynamics of the certiorari process would influence the decision. Second, the Court may not be overburdened. The fact that panel decisionmaking is common on high courts and that panels almost found a home on the Supreme Court reveals that there is nothing inevitable about en banc decisionmaking on the Court. Nonetheless, we suspect that many Court observers find the prospect of Supreme Court panels troubling. The idea of a panel deciding Roe v. Wade"' 3 or Bush v. Gore, " as two highly salient examples, might be unsettling to some because of the possibility that the three Justices assigned to those cases might have reached different conclusions than the Court as a whole. If a panel system had been in place in 1973 or 2000, would we live in a world without abortion rights and with President Gore? For two reasons, the answer to these questions is "no."
First, as we explain in greater detail in Section C, below, we advocate that the Court retain en banc review for specified cases. Under our proposal, both Roe v. Wade and Bush v. Gore would qualify (as would similar cases). Thus, truly significant cases-whose properties we identify below-would receive en banc review either initially or following a panel decision, meaning that landmark cases would come out the same way under a panel system as they do under the en banc system. Second, and more significantly for the run-of-the-mill case, it turns out that randomly assigned panels are likely to produce Court outcomes that essentially mirror those the Court would reach as a whole. We developed this latter argument in our earlier article devoted to panel decisionmaking, so we will dispense with the detailed analysis that leads us to this conclusion. We do want to provide enough detail, however, to support our argument.
As a first approximation, a majority of Justices must agree on the outcome for the Court to issue an opinion, and if a majority agrees, then a majority of panels made up of those Justices would also agree. This fact, in and of itself, suggests that there would be a high degree of consonance between most panels that might be assigned and the en banc Court (assuming, as we do, sincere voting).
As a second approximation, we examined every merits case the Court decided from 1953 to 2007. During this period, the Court decided 6,133 cases.' 5 The Court decided many of these cases by a wide margin, either unanimously or with one dissenting Justice."' In these cases, every potential three-Justice panel that might have been assigned would have reached the same conclusion as the Court as a whole. Because nearly 50 percent of the cases were decided without dissent or with only one dissenting Justice," we know then, based solely on these cases, that a minimum of about half of the Court's cases would have come out the same way if the Court had used a panel system. (And, it turns out, even 7-2, 6-3 , and 5-4 decisions are fairly lopsided, resulting in panels reaching the same outcomes as the en banc Court in roughly 92 percent, '°8 77 percent,'°9 and 60 percent " of cases.) 108. If two Justices dissent, then the probability that three-Justice panels will change the outcome is: Pr(d) = C7,1 / 84 = 7/84 or 8.33 percent. The formula reflects that both dissenting Justices would have to be on a three-Justice panel for it to reach a different outcome than the one reached by the en banc Court. Those two Justices could serve on a three-Justice panel with any one of the seven Justices in the majority. Hence, there are 7 panels, out of the 84 possible panels, that would produce a different outcome.
109. If three Justices dissent, then the probability that a three-Justice panel will change the outcome is: Pr(d) = ((C3,2) * (C6,1) + (C3,3)) / 84 = 19/84 = 22.62%. The formula reflects that a three-Justice panel will support a different outcome if it has two dissenting Justices and one majority Justice or all three dissenting Justices. The possible combinations of two dissent and one majority is the number of combinations of two dissenters out of a pool of three {(C3,2) = 31 times the number of majority Justices {(C6,1 ) = 6}, or 18 possible panels with two dissenters and one majority Justice. In addition, a panel would change the outcome if all three dissenters were on the panel. Thus, there are 19 panels that would reach a different outcome while 65 would reach the same outcome.
110. If four Justices dissent, then the probability that a three-Justice panel (k = 3) would produce a different outcome is: Pr (d) = ((C,.,) * (C,,) + (C,.,) * (C,.,) ) / C 9 ,= ((4 *1) + (6 * 5)) /84 = 34/84 = 17/42 = 40.48%. These data show that panel decisionmaking is unlikely to lead to outcomes that differ from those decided en banc, but they do not tell us exactly what percentage of cases would come out the same way under a panel system as under the system currently in place. To calculate such a figure, we examined the vote outcome in every case, and we considered every possible panel that could have been assigned (eighty-four in each case, given nine Supreme Court Justices"). We found that 87.4 percent of Supreme Court cases would have come out the same way if decided by a panel as by the Court as a whole. This analysis reveals that the Supreme Court would have reached the same result in nearly 90 percent of its prior cases whether it sat as a full Court or in three-Justice panels." 2 Assuming Supreme Court behavior during the past half-century is predictive of Supreme Court behavior in the future, the analysis also suggests that the Court would reach vastly similar results in future cases whether sitting in panels or as a full Court. 113 And, if the Court retained an en banc procedure for selected cases, the fear that panels would produce different decisions from the Court as a whole should dissipate, if not disappear entirely.
C. Retain Limited En Banc Review
By expanding the size of the Court, and by deciding cases in panels, Congress can dramatically increase the decisionmaking capacity of the Court. If the Court retained and exercised the discretion to hear some cases en banc-either in the first instance or on review-it would reduce some of these capacity gains. Nonetheless, we advocate that Congress grant the Court authority to exercise en banc review because some cases, at least some of the time, may call for the Court to speak as a whole.
If Congress deprived the Court of the ability to act as a collective body, the Court might suffer a loss of institutional legitimacy in the eyes of at least some members of the public." 4 Given the Court's lack of enforcement power, its institutional legitimacy is 112. The foregoing results are not uniformly true across all issue areas because some areas are more likely than others to produce dissent. Still, even in highly divisive areas, such as criminal procedure or the First Amendment, three-Justice panels would have produced the same outcome in more than eight out of ten Supreme Court cases.
113. The composition of the Court's docket might have changed under a panel system. To the extent that Justices consider the likely outcome if they vote to grant certiorari, the panel system changes a Justice's estimates. For a discussion of the role of such strategic calculations in the certiorari process, see generally Robert L. Boucher, Jr. & Jeffrey A. Segal, Supreme Court
Justices as Strategic Decision Makers: Aggressive Grants and Defensive Denials on the Vinson
Court, 57 J. POL. 824, 829-36 (1995) ("While most justices appeared to grant certiorari when they disagreed with the lower court, the extent to which the predicted level of support they would receive on the merits mattered was dependent on whether they would affirm if the case were decided on the merits.").
114. Other countries' high courts act entirely through divisions or panels without an apparent loss in legitimacy. In the United Kingdom, for example, both the Privy Council and the House of Lords hear cases in panels, although panel size may grow in very important cases. United Kingdom, supra note 99, at 1697-700.
HeinOnline --58 Duke L.J. 1465 [2008] [2009] important, at least in those cases involving deeply controversial issues. To give effect to rulings desegregating the public schools, "5 effectively deciding the winner of a presidential election," 6 or prohibiting capital punishment in the states, the Court might need to stand together as a whole, even if the Justices are not fully in agreement with one another.
In thinking about Supreme Court decisionmaking approaches, four possibilities present themselves. The status quo, at one end of the spectrum, calls for the Court to decide all of its cases en banc. As we have indicated here and elsewhere, we reject this decisionmaking approach. At the other end of the spectrum, the Court could decide all of its cases in panels. The advantage of this "mandatory panels" approach is that it would enable the Court to capture all of the capacity gains associated with the move from a small en banc Court to a larger Court deciding in panels. The disadvantage to this approach, however, is that the Court would not have the discretion to decide key cases en banc, which might harm the Court's legitimacy (although this does not seem to be a problem in at least some other countries" 8 ).
For this reason, we reject this approach. Two "mixed" approaches to decisionmaking lie between the en banc-only approach at one end of the spectrum and the panels-only approach at the other end of the spectrum. One of these two approaches, the "discretionary panels" approach, calls for the Court to decide most cases en banc but authorizes the Court to decide specified cases in panels. The other approach, the "discretionary en banc" approach, calls for the Court to decide most cases in panels but authorizes the Court to decide cases en banc in those rare instances in which a majority of Justices so orders in response to a party's suggestion or a Justice's recommendation. We recommend that Congress adopt this latter approach, which mirrors decisionmaking on the U.S. courts of appeals," 9 because it expands Court capacity substantially while retaining Court discretion to address unusually significant cases as a full body. [Vol. 58:1439
If Congress enacted the discretionary en banc approach we advocate, when should the Court exercise its discretion to depart from its default approach of panel decisionmaking to hear a case en banc? The Court should-and in our view, would-hear only its most significant cases en banc. The statutory authorization should direct the Court to sit en banc to resolve challenges to the constitutionality of federal statutes, to overturn Court precedent, and to answer other questions of exceptional importance.
Determining what cases are most significant is a matter of some debate, but we believe two types of cases would fall into this category. First, we believe those cases in which the Court exercises judicial review, declaring an act unconstitutional, are among the most significant cases the Court decides. 2 Since 1953, the Court has declared a statute unconstitutional 461 times, or in nearly 8 percent of all cases. Second, it seems likely that the Court would take the position, which is universal in the circuits, that any case in which the Court would overturn precedent is also significant and therefore worthy of en banc consideration."' Since 1953, the Court has overturned precedent in only 134 cases or roughly 2 percent of the total number of cases. In light of prior decisions, then, we would expect the Supreme Court to sit en banc in approximately 10 percent of its cases under this discretionary en banc approach. 123 We expect that the two cases we mentioned earlier-Bush v. Gore and Roe v. Cases which involve interpretation of the Constitution, or where the Court may be invited to depart from one of its previous decisions, or where the Court considers the principle of law involved to be one of major public importance, are normally determined by a full bench comprising all seven Justices if they are available to sit.
Id.
121. Congress has ordered the courts of appeals to sit en bane when hearing challenges to the constitutionality of certain statutes. Under this approach, the Court should be able to keep an active panel docket while sitting en banc in a handful of important cases. This approach captures most of the efficiency gains of the mandatory panels approach; at the same time, it reduces the likelihood that panels will make decisions that fail to reflect the Court's overall view. And it ensures that the Court chooses to act en banc in controversial or divisive cases.
III. PROPOSAL PROS AND CONS
We have argued that Congress should expand the Supreme Court's decisionmaking capacity by remaking the Court in the image of the U.S. courts of appeals. By expanding the size of the Court, adopting panel decisionmaking, and retaining limited en banc review, Congress would give the Court the opportunity to dramatically expand its output, perhaps increasing the number of cases it decides each year by a factor of five. This increase in decisionmaking capacity would enable the Court to provide a check against the other branches and lower courts, to generate a more understandable and accurate body of law, and to ensure greater consistency in the laws that govern citizens across the country.
The Court has discretion over its docket, so we recognize that it might choose not to use the additional capacity our proposal would make available. 124 In other words, Congress might expand the number of Justices from nine to fifteen and direct the Court to decide cases in panels, but the Court might choose to continue its practice of hearing fewer than one hundred cases per year. We think this unlikely. If the Court made this choice, Congress could require the Court to hear some minimum number of cases. We think this unlikely, too. Regardless, the three-pronged proposal we advance in this Article offers benefits, which we describe in Part III.A, even if the Court chooses not to use the extra decisionmaking capacity. Our proposal is not without its flaws, as we acknowledge in Part III.B, but its upsides outweigh its downsides.
A. Potential Benefits 1. Credible Threat of Review. The increased decisionmaking capacity afforded by our proposal would arm the Court with a more credible threat of review. Even assuming the Court continued to review only a small number of federal lower court and state high court rulings and congressional and administrative agency decisions, the cost of invalidation by the Court is sufficiently high that it magnifies any increase in the probability of Court action. Thus, increased capacity, even if unused, should incentivize lower courts and the other branches to toe the line, thereby minimizing shirking by the lower courts 125 and overreaching by the other two branches. ' 26 2. Entry and Exit. Our proposal would have salutary effects on both entry onto the Court and exit from the Court. With respect to the appointment and confirmation process, we would expect significantly fewer conflicts between the executive and legislative branches because in most instances, the stakes would be much lower due to the expanded size of the Court's membership. If each Justice accounted for 6.7 percent of the Court's total decisionmaking rather than 11 percent as at present, each Justice's relative importance would decrease significantly (unless the Court is deadlocked on critical issues of concern to the president and Congress).
For the very same reason-that is, because each Justice would be relatively less important or influential on a larger Court that decides most cases in panels-we would expect more Justices to exit the Court in a timely fashion. Rather than calling for term limits or mandatory retirement (both of which likely pose constitutional problems), the simple expansion of the Court membership might address the widespread concerns that multiple commentators have voiced about Justices who simply stay on the Court too long for strategic (or self-important) reasons.
Court Composition.
Because the confirmation stakes would be lower, and because turnover would likely be much higher, the president could take more risks in the appointment process. This, in turn, should lead to a more diverse bench. As of this writing, the bench is overwhelmingly white (88.9 percent), overwhelmingly male (88.9 percent), and overwhelmingly composed of Justices who sat previously on the U.S. courts of appeals (100 percent). We have no objection to whites (both of us are white), men (one of us is male), or prior courts of appeals Justices (alas, neither of us has served in this capacity), but we believe the Court could benefit from more Justices with different demographic characteristics and broader practice backgrounds. To take just one example, we think prior judicial experience is a very valuable attribute for a few of the Justices to possess, but it would also be desirable to have Justices on the Court who have significant experience in private business (Blackmun, for example), the elected branches (Warren and Black, for example), and the executive branch (Taft and Goldberg, for example).
Court Cohesion.
We would also expect the larger Court to be less divided than the smaller Court. First, most cases would be decided by panels, thereby not involving the majority of the Court, preventing fractious decisions between essentially two halves of the Court.
Second, even in en banc cases, the likelihood of a bare-majority outcome would be much lower, as a matter of simple mathematics, on a larger Court than on the current Court. While the Court will continue to hear close cases, both theoretically and empirically the minimum winning coalitions are less likely to occur. This means it is much less likely that one or two swing justices (a la Justice O'Connor or Justice Kennedy) would have disproportionate weight on the Court.
Judicial Education.
Finally, even if the Court opted not to exercise its expanded decisionmaking capacity to hear more appeals on its docket, it might use the additional capacity to acquaint itself with the lower courts and trial procedure. The Court could do this in three ways.
First, the Court could play a more active role in its original jurisdiction docket. Under the Constitution, the Court has original jurisdiction "[i]n all Cases affecting Ambassadors, other public Ministers and Consuls, and those in which a State shall be Party."' 27 Only the Court can hear controversies between states. When original jurisdiction cases are brought to the Justices, the Court appoints a special master to conduct the necessary trial work. Instead of proceeding in this fashion in all cases, the Court could play this role by assigning its original jurisdiction cases to a panel or to an individual Justice.
Second, Justices used to sit by designation in some district court cases. In so doing, the Justices could observe firsthand how lower courts interpret and implement higher Court rulings. By renewing this practice, the Justices could again become better acquainted with the courts they monitor.
Third, Justices used to ride circuit to become familiar with the U.S. courts of appeals. This practice has largely died, but by expanding the Court's decisionmaking capacity in the manner we propose in this Article, each individual Justice should have much more opportunity to ride circuit.
By playing a more active role in the Court's original jurisdiction docket, by sitting in district court cases by designation, and by riding circuit, the Justices would learn more about the lower courts they monitor and the trial court procedures they affect. This knowledge, in turn, should enable the Court to make better decisions as it goes about its business. Thus, our three-pronged proposal might ultimately enhance the quality of the Court's decisions.
B. Potential Costs
1. Legitimacy. Our proposal raises two potential legitimacy concerns. First, some might question the Court's legitimacy because of its expansion in size; if some find it troubling that the Court includes nine unelected members, they will find it even more disconcerting if the Court were to include fifteen unelected members, as advocated under our proposal.
This legitimacy concern does not trouble us for a couple of reasons. The U.S. courts of appeals have large, unelected memberships, and as far as we can tell, those courts and their decisions have ample legitimacy in the eyes of most members of society. And, as noted above, the expansion of the Supreme Court will erode the power of each individual Justice. Thus, although an expansion will increase the number of unelected officials serving on the high Court, each of them will enjoy less influence than is true at present.
The second legitimacy concern is more troubling. Some might question the Court's legitimacy not because of its expansion in size but because it would, under our proposal, decide most cases in panels. As far as we can tell, however, panel decisionmaking has not undermined the legitimacy of high courts in other countries; high courts in the several states that authorize panel decisionmaking; or the U.S. courts of appeals, which decide most questions of federal law.
2. Decision Quality. Under our proposal, three Justices, rather than the Court as a whole, would decide most cases, but the Court as a whole-a group much larger than the current Court-would decide a fraction of cases en banc. Some might worry about the impact of group size on the Court's decisions. Would panels produce inferior decisions because they are made up of three judges rather than nine? Would the en banc Court make inferior decisions because it is made up of fifteen rather than nine? The research on group decisionmaking is mixed, equivocal, and not directly relevant to appellate court decisionmaking. Nonetheless, it suggests that a larger Court might possess some decisionmaking advantages over a smaller Court and vice-versa. cohesive, ' to avoid such problems as "social loafing" and free-riding among some group members, 13 9 and to reach outcomes more expeditiously.'* Smaller groups, in short, tend to be more "effective at using information to come to a decision. 141 Collectively, the research suggests that our proposal might position the Court to take advantage of both smaller and larger group dynamics. Smaller groups appear to possess decisionmaking process advantages. Under our proposal, most Court business would be conducted in panels, allowing the Court to take advantage of this decisionmaking edge. Large groups appear to possess resource advantages, which might provide for a richer, if more complicated, decision environment. Under our proposal, the Court would retain discretion to decide important cases en banc, allowing the full resources of the Court as a whole to be brought to bear on these particularly significant issues. 4 2 3. Induced Certiorari. Another potential concern is that our panel proposal might induce losing litigants to appeal. If the Court's decisionmaking capacity expands by a factor of five, losing litigants DILEMMAS AND COOPERATION 117, 117, 132 (Ulrich Schulz et al. eds., 1994) (observing that it is "common knowledge in the social sciences that large groups show less cooperative behavior than small groups," but finding, based on prisoner's dilemma experiments, that this is true in repeat play games only); Moreland et al., supra note 131, at 14 ("There is more conflict among the members of larger groups, who are less likely to cooperate with one another." (citations omitted)).
138. See, e.g., PENNINGTON, supra note 133, at 79 ("Larger groups, of say seven or more, do have a tendency to break down into smaller subgroups.").
139. See, e.g., id. at 56-68 (observing that social loafing is more likely to be a problem as group size increases); Steven J. Karau & Kipling D. Williams, Social Loafing: A Meta-Analytic Review and Theoretical Integration, 65 J. PERS. & SOC. PSYCHOL. 681, 700-02 (1993) (finding, using meta-analytic techniques, a positive correlation between group size and social loafing and noting various factors that can dampen it); Levine & Moreland, supra note 131, at 422 (noting that "motivation losses due to social loafing, free riding, and efforts to avoid exploitation" are more likely in larger groups).
140. See, e.g., PENNINGTON, supra note 133, at 79 ("Research shows that smaller groups, of between three and eight, are faster at completing tasks than are larger groups of 12 or more members.").
141. Id. 142. To be sure, we do not want to overstate the import of this research for the question we are exploring here. None of this research is based on Supreme Court Justices or judges generally, nor does any of it ask experimental subjects to perform the tasks that appellate judges perform-that is, review a record, digest legal briefs, preside over oral arguments, analyze and synthesize the information, reach a decision, and produce an opinion. Moreover, this research compares groups of varying sizes, often very small groups to quite large groups; only occasionally do researchers compare three-person groups to nine-person groups. might estimate that the prospect that the Court will grant their cert petitions will also rise by a factor of five. In other words, a litigant's probability of obtaining review by the Court rises. Because many losing litigants will perceive this in the same way, this could lead to a significant increase in cert petitions. In the same way that building more roads can induce more traffic, creating more opportunities for Supreme Court review might induce more cert petitions.143
CONCLUSION
In this Article, we elaborate on our earlier work on Supreme Court decisionmaking by making three specific proposals. First, we argue that Congress should expand the Court so that it includes fifteen Justices. Second, we recommend that Congress adopt panel decisionmaking as the norm on the Supreme Court. Third, we recommend that Congress grant the Court discretionary en banc review according to which the Court can hear selected, significant cases en banc. This three-pronged approach, if embraced by Congress, would enable the Court to hear many more cases and thereby better fulfill its varied roles. Moreover, the proposal offers a number of benefits separate and apart from those associated with increased decisionmaking capacity, and collectively, these advantages outweigh the modest disadvantages associated with the proposal. Thus, we end where we began: Congress should remake the Supreme Court in the courts' of appeals image.
